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HOW LAW FIRM LEADERS ARE EMBRACING NEW WAYS COULD THE TOSHIBA AFFAIR HERALD A NEW DAWN
OF WORKING FOR SHAREHOLDER RIGHTS IN JAPAN?
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EDITOR’S NOTE

IN OUR THIRD EDITION, WE FOCUS ON TECH
BIFIEIFIFV—HILTv2ITEB

It gives me great pleasure to bring you the third edition of the ALB Japan e-magazine.
For those unfamiliar with this publication, this bilingual (English/Japanese) e-magazine
focuses on the trends and developments that impact lawyers in both private practice
as well as in-house.

The ALB Japan e-magazine deepens the existing relationship we have with the
country. For more than a decade, we have been hosting the extremely successful ALB
Japan Law Awards, an annual celebration of the outstanding lawyers and legal work
in the country. Through our flagship ALB Magazine, we have covered important devel-
opments in Japan's legal industry. Through this e-magazine, we hope to make this
connection even deeper by focusing more closely on the achievements, opportunities
and challenges of the country’s legal practitioners.

Each issue will explore a different theme. For those who missed it, our first two
issues looked at the impact of the pandemic on Japan’s legal market, and overseas
investment from Japanese companies, respectively. This current edition focuses on
legal technology. While Japan has seen the increasing use of legal tech, lawyers do
not see it as the ultimate solution to all their problems, and law firms and corporate
legal departments alike have unique approaches to it.

The ALB Japan e-magazine also welcomes contributions from in-house counsel in
Japan. We invite you to offer analysis on critical developments and trends within the
country and across the region that are impacting your work.

We would like members of the legal community in Japan — whether you are part
of a law firm or an in-house counsel - to be part of our journey. Please do not hesitate
to email our journalist, Mari lwata, or myself, should you have queries or story ideas.
- RANAJIT DAM
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MAIN STORY

EMBRACING THE FUTURE
RKEZI|C

The use of legal technology has been growing rapidly among both law firms and in-house teams in
Japan, and the COVID-19 pandemic appears to have accelerated the process. While lawyers appreciate
the efficiencies that legal tech brings, they also acknowledge its limitations.
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B [f you want to have an idea of how
swiftly Japan’s lawyers are taking to tech,
here are some numbers. According to the
Yano Research Institute, the value of the
country’s legal tech market is expected
to increase 37 percent to 35.3 billion yen
between 2019 and 2023. That figure is
nearly double the amount from 2016.

While it's true that legal tech is
gradually becoming a critical part of
lawyers’ work globally, a subtle change
in Japanese policy last year is said to
have provided impetus. For more than
a century, Japanese businesses had
been hand-stamping documents to
authenticate them. In June last year, to
ensure that various levels of managers
did not have to come to office amid the
raging COVID-19 pandemic simply to
stamp contracts, the government issued
guidelines clarifying the legality of cloud-
based electronic signatures.

This was a “major driver” of the
current boom, says Shun Yamamoto,
Representative Attorney of law firm GVA
and founder of GVA TECH, a provider
of legal tech, including artificial intel-
ligence (Al) contract review technology.
It boosted confidence in using electronic
signatures, and as law firms and compa-
nies have found it very useful in reducing
the quantum of administrative work,
they have also come to accept the idea
of consigning legal document reviews to
Al, according to Yamamoto.

While electronic signatures consti-
tute the most widely used form of legal
techin Japan, Al contract review services
have also gained traction, with many
startups, some led by lawyers, entering
the market. Such services typically
check contracts using Al that finds risks
posed by wordings and conditions and
suggests replacements; notifies users of
the absence of necessary conditions and
gives examples of possible additions;
provides templates for various types of
contracts; and offers an easy way to share
knowledge among those who have been
authorized access.

This adds to a wide range of legal
tech solutions available even before the
pandemic. These include billing and
budget management; an e-library where
one can look up laws and regulations
as well as precedents; contract lifecycle
management (CLM); and more. Because
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these services are typically cloud-based,
service providers can ensure their solu-
tions reflect important updates to laws
and regulations.

Legal tech has also been a focus of
the Japanese government. It has urged
law firms and corporate legal teams to
adopt new technologies, as it helps to
promote efficiency by reducing working
hours spent on relatively mundane
tasks. Electronic signatures, Al contract

“Legal tech seems to have
become a buzzword in a
trend created by some start-
ups. But the phenomenon
perhaps reflects expectations
of operational improvements
both inside and outside of
the legal industry, as it has
lagged behind other industries
in adoption of digital
transformation.”

— Tasuku Mizuno, City Lights Law
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review and so on “not only make contract
checking and signing processes faster
but also help improve quality (of work)
by allowing accumulation and sharing of
knowledge and risk information, among
other things. In addition, these knowl-
edges and risk information are expected
to help better manage businesses after
sealing a contract,” the Ministry of
Economy, Trade and Industry (METI) said
in a 2019 report.

“Laws and regulations have become
complex over time, and the volume of
legal work processed only by human
capability is close to its limits. What we
should do now is to make legal risks
be seen by anyone and thereby control
them, using technology and legal knowl-
edge. By doing so, lawyers can work more
productively and help realize smooth
operations of businesses, which then
leads to fullness of the society. To achieve
it is our mission,” Nozomu Tsunoda,
CEO of LegalForce, a major Al contract
review technology provider, was quoted
as saying in a Forbes Japan article.

THE ROAD TO EFFICIENCY

Miki Fujita, a former lawyer with
Nishimura & Asahi, is presently CEO of
Lisse, another rising legal tech company.
She notes that the Al-based contract
review service is the most popularamong
her company’s products. The reason for
the popularity is “it reduces lawyers’
working hours as well as minimize busi-
ness risks,” and “it helps boost efficiency
as many in-house counsels have only one
to a few people and they are struggling
to check contracts in a timely manner,”
Fujita notes. About a third of its users
are law firms, she adds.

The efficiency created by such tech-
nologies allow lawyers to spend time
more productively, ideally working with
clients in creating new business models
that comply with laws and regulations,
and doing research about foreign regu-
lations for clients planning to expand to
overseas, says GVA TECH's Yamamoto.

“Our law firm has been providing
support for startups. This has made
me think of ways to offer less expensive
services using technology. | have also
wanted to boost the efficiency of lawyers’
work. Each lawyer has an expertise he
or she wants to spend time brushing up
on, in my opinion. For our firm, since we
support startups, we would like to learn
more about new and amended regu-
lations in relatively new areas such as
fintech and health tech. Some of these
regulations are essential to our clients’
business models.”

However, Yamamoto admits there
is a long way to go for Al review tech-
nology. “The ultimate goal of Al contract
review is to complete the process without
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human involvement. In that sense, we are
still on the way. Nevertheless, double-
checking by Al has greatly reduced loads
on humans, especially for one-person
in-house counsels, which | think is a great
step forward.”

The government agrees on this
point. Nevertheless, it promotes wider
adoption, which in turn is expected to
lead to improvements in these very
technologies. “At this moment, it is not
realistic to do all legal work using legal
tech. Therefore, it's important to figure
out its limitations, with what functions
and ways one can achieve efficiency
and from what point humans take
over. Also, even if these technologies
are not immaculate now, one should
keep an eye on developments as such
technologies typically improve through
data accumulation and Al's learning,”
the METI report notes.

A BOON FOR IN-HOUSE COUNSEL
A report by Mitsubishi UFJ Research
& Consulting offers some examples of
productive work specifically for in-house
counsel; such as cooperation with the
sales and business development divi-
sions to create new business strategies
that make the most of rapidly changing
regulations and market conditions;
monitoring ongoing changes in laws
and regulations and updating the
relevant contracts; checking contract
compliance and moving proactively
before disputes occur; make sure all
outstanding issues are properly dealt
with, including payments, before termi-
nation of contracts; and so on.

Yuichiro Watanabe, Lead Counsel at
Airbnb Japan, says that as the in-house
team of a technology company, the use
of legal tech has been second nature for
some time now. “We have used elec-
tronic signatures since before COVID.
As you may well know, the preparation
of paper contracts can be anything less
than cumbersome and inefficient form an
in-house counsel’s objective standpoint,
from printing and binding of papers to
obtaining approval within the company,
stamping on the contract paper using the
hanko seal straddling on Inshi, prepara-
tion to send it via post, etc. Electronic
signatures complete the processin a few
seconds,” he says.

Airbnb Japan’s in-house team also
uses a billing and budget manage-
ment system through which it receives
invoices from outside law firms, manages
budgets and shares details of each
case that involves external counsel. As
for what kind of legal tech it will adopt
next is not clear at this moment, but
Watanabe says it’s his responsibility
as the lead counsel “to help in-house
team members spend time on more

“The ultimate goal of Al
contract review is to complete
the process without human
involvement. In that sense,
we are still on the way.
Nevertheless, double-checking
by Al has greatly reduces loads
on humans, especially for
one-person in-house counsels,
which is a great step forward.”

— Shun Yamamoto, GVA TECH
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value-added work by adopting neces-
sary technologies quickly, thereby real-
ising ‘resource redistribution to in-house
counsel’s core value.”

“Not doing sois the same as condone
inefficient operations. You need some
courage to change your working envi-
ronment, but in-house teams that can
evolve themselves by adopting changes
can attract and retain talented people,”
Watanabe adds.

4 ASIAN LEGAL BUSINESS - JAPAN E-MAGAZINE

Yuichi Kono, general manager of
the planning and development section
with Marubeni’s legal department says
that the lawyers have adopted legal tech
solutions such as matter management
system, e-billing, e-library, automatic
translation, electronic signatures, auto-
matic translation, Al contract review and
so on. He singles out e-billing, e-library
and electronic signatures as having
enhanced efficiency.

“It's a little difficult to calculate the
exact ROI from our investments in these,
but we are happy with efficiency real-
ised,” says Kono. “What makes the adop-
tion of legal tech successful is defining
what you want to achieve and judging
how you can make it happen. Some tasks
may be done by merely re-organizing
workflow without introducing any new
technology, while others can be done
with system A, not B. Once you select
a technology, work closely with the
vendor to customize it to your opera-
tions. It would help you more fully use
its capability than leaving everything to
vendors.”

“Not leaving everything to tech
people” is an approach shared by
Kazuhiro Takei, a partner at Nishimura
& Asahi. “The age of digital transforma-
tion (DX) stems from the current sustain-
ability movement. Technology issues
are not only for tech people, but also
for ourselves,” says Takei. “The under-
lying issue here is not only about what is
doable from a technological perspective,
but also whether it should be done and
how it can be done from the perspec-
tive of the ‘rule of law.” This is why our
firm expanded our DX practice team, to
ensure that DX will lead to achievement
of social value.”.

WAIT-AND-SEE APPROACH

Most leading law firms have been
using electronic signatures and
remote communications well before
the COVID-19 pandemic gripped the
nation and the government removed
all legal hurdles to electronic signa-
tures. In addition, some of them find
electronic knowledge resources such
as e-libraries useful. But, at the same
time, many of them are taking a wait-
and-see approach before going further
in adopting legal tech.
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“We are at a stage where we try
various legal tech tools and appraise
them, rather than using them to rein-
force our capability as a law firm,” says
Tomomi Hioki, LPC Partner at Miura &
Partners (M&P).

A large part of the operations at
M&P were already digitized before the
pandemic, including online meetings
and cloud-based knowledge sharing,
as it adopted these technologies at its
inception in 2019. Such technologies,
while not necessarily categorized as legal
tech, have proved to be successful “by
allowing us work flexibly and maintain
quality of our services in this unexpected,
COVID-induced remote work environ-
ment,” says Toshio Nakajima, another
partner of M&P. But he adds that the
most important thing is security, which
is the foundation of any and all techno-
logical innovation.

Tasuku Mizuno, an attorney at
City Lights Law and one of the eight
members of a government committee
that discussed and compiled the METI
report, says the law firm uses precedents
and other electronic books while some
of his colleagues adopt services such
as electronic signatures, Al contract
review, and document sharing and
management. Mizuno himself is happy
with performance of the precedents
database, electronic signatures and the
e-library. But he also believes that other
legal tech solutions have not reached
similarly high enough levels of capability
and efficiency.

Legal tech seems to have become
a buzz word in a trend created by some
startups. But the phenomenon perhaps
reflects expectations of operational
improvements both inside and outside
of the legal industry, as it has lagged
behind other industries in adoption of
digital transformation,” Mizuno notes,
adding that a cautiously optimistic atti-
tude is probably the best approach.

“Expectations to legal tech appear to
be a little too high now, but there seems
to be better understanding of its capa-
bilities as well as limits among some of
its users. We will likely see a demand
rise for legal tech next year. By that time,
more users of such services will become
able to take realistic approach to legal
tech,” notes GVA TECH's Yamamoto. @
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“The preparation of paper
contracts can be anything
less than cumbersome and
inefficient from an objective
standpoint, from printing and
binding of papers to obtaining
approval within the company,
stamping using the hanko seal
straddling on Inshi, sending
it via post, etc. Electronic
signatures complete the
process in a few seconds.”

— Yuichiro Watanabe, Airbnb
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“Technology issues are not
only for tech people, but also
for ourselves. The underlying

issue here is not only about

what is doable from a
technological perspective,
but also whether it should be
done and how it can be done
from the perspective of the
‘rule of law.””

— Kazuhiro Takei, Nishimura & Asahi
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CRYPTO ASSETS

JAPAN'S CRYPTO RESTRICTIONS REMAIN STRICT, BUT PRODUCTS

OFFER OPPORTUNITIES
SEERGFOFIEKDILSTH

kA LWLWHAR DR

BY MARI IWATA

B Japan's hostility towards crypto
assets is unlikely to change anytime
soon, as the new head of the financial
industry watchdog recently reiterated
the country’s tough regulatory stance.

Junichi Nakajima, the new commis-
sioner of the Financial Services Agency
(FSA) who took office in July, reiterated
the government’s approach towards
crypto assets in an interview with
Bloomberg in August. “We need to
consider carefully whether it is necessary
to make it easier for the general public to

invest in crypto assets,” he was quoted
as saying.

Yuri Suzuki, Senior Partner at Atsumi
& Sakai, thinks the stance is “reason-
able” for a developed country with its
own stable currency. “Japan has been
gradually strengthening regulation on
crypto assets after several high-profile
incidents such as thefts by hackers,” she
says.

Japan amended financial regulation-
related laws, implementing regulations
governing stock trading to the trading of

8 ASIAN LEGAL BUSINESS - JAPAN E-MAGAZINE

crypto assets, such as banning insider
trading and spreading false information
to raise asset prices.

“Speculative interests from some
investors created a very volatile market.
As a result, other investors made big
losses. There were also fraud cases
involving crypto assets. And we have
the money laundering problem, which
is considered relatively easier in crypto
assets as it's borderless,” says Suzuki.
“The easing of regulations is unlikely.”

So Saito, founder of So & Sato Law
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Offices, agrees with the outlook. “Some
incidents such as investors’ making
huge losses from ICO booms and...
hackings led to tightened regulations.”
Unless it becomes profitable to operate
under even Japan'’s strict regulations,
the conventional crypto asset trading
cannot survive, he says.

Crypto asset regulations in Japan
have been among the strictest globally,
and even before the above-mentioned
amendments, trading platform providers
were required to obtain approvals
from the government for many things
including what kinds of assets to be
traded on a platform.

This has resulted in a sluggish
industry, unlike counterpartsin the U.S.,
Europe and other countries, says Saito.

“Japanese regulatory terms may not
be very different from the ones currently
proposed in the E.U., but the way the
government implement them is far
stricter than the actual regulations,”
says Takafumi Ochiai, partner at Atsumi
& Sakai.

NEW OPPORTUNITIES

That said, lawyers see opportunities
in relatively new kinds of digital assets
such as stablecoins, NFT (non-fungible
tokens) and DeFi (decentralized finance),
which are separate from cryptocurrencies
such as bitcoin.

A stablecoin is a type of cryptocur-
rency that its value is pegged to non-
crypto assets, such as the U.S. dollar, the
yen or gold. This helps stabilize prices
and reduce risks of large losses. An NFT
is a digital asset that represents virtual
items such as paintings, sculpture,
music, in-game items and so on. Every
NFT is in theory unique and cannot be
exchanged like-for-like with another NFT.
And DeFi is a way to execute financial
transactions through applications that
cuts out traditional financial institutions
and intermediaries, and is conducted on
the blockchain.

All of these pose few risks in terms
of market volatility, and have the poten-
tial to become parts of a new, vibrant
industry, say the lawyers.

Atsumi & Sakai currently advises
crypto assets trading platforms, those
who are seeking opportunities to provide
Japanese consumers with payment
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services using crypto assets, and disputes
involving crypto assets, while keeping an
eye on business and policy developments
among emerging crypto assets such as
NFTs, says Suzuki.

Meanwhile, So & Sato mainly advises
development of new products involving
crypto assets, says Saito. “Recently, we
have many DeFi, NFT and crypto fund
cases, and considering enhancing capa-
bility to advise in these areas,” he notes. @
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FORUM

NEW WAYS OF WORKING
BmEAHD=a—/—7I

While law firmsweren’t caught completely off-guard by the COVID-19
pandemic, its extended duration has caused many to rethink how
they are delivering services to clients, in addition to making the most
of their remote workforce. While the past 18 months have brought
both challenges as well as more pleasant discoveries, lawyers can
agree that how they work has changed permanently.

FEREIOFTIAIILROKRARTEINS N E—NI—OREDT I/ O —%
BALTWEEREHAIIZ ZORO AOFTICE->TEBHIEIICKHED
CZlFBH oA OO F T TOEFEIELICENT.ZLDOERAIF.UE
—hFCHRELLBICRARAZEELTHSOZCICMA AT A
H—EREEDELSICERETEINCOVTEELTVWD.CDI8HAIX BE
DRREFICRS T4 TBRREBEHD.COLIBHETADOEIFOIOSED
Za—/—TRINELTHEKIEAD L AELIBIFEZIATVS,

BY MARI IWATA

QUESTION:

GIVEN THE UNSTABLE COVID SITUATION RIGHT NOW,
HOW ARE YOU ENSURING THAT LAWYERS ARE ABLE TO
CONTINUE WORKING EFFICIENTLY, AND THAT CLIENTS'
NEEDS ARE MET?

B

FEIOFRRELRONENELRIBVHRET EDOLSICLTER
FRDOAEBLEDNNRILKEBZTVWIZATUEDZ—XIIHABNDB K
SICLTVET D,
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Koichi Saito, partner,
Anderson Mori &
Tomotsune
FoA=Y - EH - K
B EREBF.N—F
F—BEE—HEL

Although our firm had already begun to
introduce remote work practices before
the arrival of the pandemic, since the
pandemic this process has greatly
accelerated and is now a firm-wide
reality. | almost always work at home
now, and the firm has facilitated our
access to online precedent databases
in order to make remote work easier for
everyone. Managing our daily operations
online has also reduced redundancy in
client communications, particularly
by enabling the signing of documents
electronically. Online communications
have improved our communications with
clients by making us more readily avail-
able to casual meetings than before.
We have introduced a system which
enables us to exchange business cards
at an online client meeting. Almost all
of our seminars have been shifted from
in-person styles to webinars. In accord-
ance with such shift, we are improving
our online marketing system to arrange
webinars more smoothly and efficiently.

Although interoffice communica-
tions can at times be challenging, our
firm’s lawyers have frequent and regular
online meetings and circulate newslet-
ters and case updates within the office,
and these activities are particularly
frequent for lawyers working in the same
practice areas. | very much doubt that our
previous ways of communicating, either
with clients or between firm members,
will return once the pandemic is over. The
electronic signing of documents and the
availability of new online communication
options within the judiciary are features
of the new reality that, we hope, are here
to stay. ®

FEOOF AL REEENELS 0]
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OCTOBER 2021




B3O . KEHBEFREZFHATEDS
FOBEEERO>TVWEIJE—FTOH
HIEE B IE AT VREBDREIC
SO RBEE D IAIa =y —avidm
KWICHEDFELE.CS Lz a2z —
SavDMIRICED. BLoE LI ET
BHEEZRBICH DI N TEKHE
FBrOAZazZr—oa>uzOLA3ME
B MRMICLIZf. A SIS —T0
VOTRRRBEHATERZ S XTLEEA
L AYZAYEZFT—BINETELDX
L—XTHERMICEITRZLSICY—TT
AT D RTFLBHELTVET,

EEFATOIZIa=r—>3vic
EBEDHDEITH AETIIERMNIC
ASAY =TI EREZI1I—X
LRA—%EET3R L THEEZR ST
EOFICALATER->TVWEZF—LT
IFPEEICITSLSICLTVWET . OO+
IRERLHRDH. IS5 a=5—>3
COHEDEIE HIZATUNTHE
BEAARTH. REICTICRZ ZCIEF B WL
CRONEFT EFBRLXAYSIVTD
AZazZ5—2a>DBERENEZERD
Za—/—RILVELTEEBTZE2HE
LTV, ®

Takeshi litani and
Gaku Yoneyama,
attorneys, southgate
HORTFA N EREE
FReNEZEHESEE. R
AT HEL-RKLE
&L

Most of our attorneys
specialise in cross
border M&A. In those
cases, especially
inbound investments
into Japan, we don't frequently meet
clients face-to-face. In that sense, we
have not experienced a very difficult
challenge in adopting remote work, and
at the same time with meeting clients’
needs. That said, we have rediscovered
the best things in remote work through
the pandemic and aim to fully use
these virtues. One of such good things
is remote communications allow us to
reduce the time spent on transportation,
which makes easier both for clients and
us to set up a meeting, and this is benefi-
cial not only for overseas clients but also
clients in Japan. In the Japanese legal
industry, lawyers and law firms tend to
prefer working in the office. We never-
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theless think the worldwide trend of
remote work is irreversible. So, we plan
to further embrace remote work tech-
nologies proactively, thereby enhance
efficiency and quality of our services
while hiring and cooperating lawyers in
faraway places. In the meantime, we are
paying close attention to maintaining
good communications with our clients
and in our team, such as training young
lawyers in a context of real cases, which
can become cursory in an online-only
environment, so that needs from clients
and our firm members are met. @
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i l David Yaegashi,
: attorney,
Squire Patton Boggs
i ARI7A4YHAEEHR
EXEESEHARN\E
W =rcormenEs

As to the effect of the pandemic on daily
operations, | have similar concerns to
other firms about the training of young
lawyers and team building in a remote
work environment. With respect to
young lawyers, mentoring, a key aspect
of development, often occurs through

organic communication. In fact, some
clients in the U.S. have requested that
the firm resume “normal” operations and
re-open offices to, in part, allow young
lawyers to obtain necessary experiences
and training.

However, there are many benefits
to remote work too. For example, wide
adoption and adaptation to virtual
communication technology has allowed
law firms to service clients remotely and
seamlessly during the pandemic. These
technologies and remote work policies
have also enabled “right-sizing” office
space — reducing operation costs while
also allowing lawyers to reduce, or even
eliminate, their commutes. Some of my
colleagues report that these develop-
ments have led to better work-life balance.

My personal view for post-COVID
operations is that law firms will continue
to evolve their practice styles. | expect
law firms to adopt a “hybrid” approach
combining beneficial aspects of in-office
and remote work. @
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EXPLAINER

COULD THE TOSHIBA AFFAIR HERALD A NEW
DAWN FOR SHAREHOLDER RIGHTS IN JAPAN?

REOMmRZERIBET R BEAOKRERRICH

JE1WaN

BY MARI IWATA

B Activist shareholder Effissimo
Capital Management’s recently
succeeded in effecting management
change at Japanese manufacturing
conglomerate Toshiba at its annual
shareholder meeting. Industry watchers
feel that the tide might be turning
against larger companies that had until
now operated with little regard to share-
holder rights.

WHAT LED TO THE RECENT
MANAGEMENT CHANGE AT
TOSHIBA?

Inits June shareholder meeting, Toshiba’s
proposal to re-elect then-board chairman
Osamu Nagayama was rejected, with 56
percent of votes cast against him. This
came shortly after an external investiga-
tive committee found a few members
of Toshiba’s management team had
tried to sabotage the Singapore-based
Effissimo’s shareholder proposal to

change the company’s management in
July 2020.

Nagayama'’s rejection was widely
considered as surprising, but Kentaro
Shibata, lawyer, co-founder and partner
of Shibata, Suzuki & Nakada says there
was “no mystery” to it. “Toshiba has
already been an international presence
and a large part of its shareholders is
foreign and Japanese institutional inves-
tors,” he notes. “Not all of them are activ-
ists, rather passive investors, but if they
think a proposal is reasonably profitable
for the company and shareholders, they
will naturally support it.” As of March 31
this year, 50 percent of the company’s
shareholders were foreign entities, while
24 percent were Japanese institutional
investors, according to Toshiba’'s IR
disclosure statement.

“This is not the case only for Toshiba.
Once a company is targeted by an activist
investor, the reality is the company
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has to listen to its demands. In other
instances, many institutional investors
actually backed demands by activist
investors, and the results were often
not in line with managements’ plans.
Such demands in most cases ask for
improving performance or some opera-
tions, therefore, managements should
take activists’ demands seriously and
propose action plans to deal with the
problem pointed out by them,” Shibata
notes, adding “global companies with
less supportive shareholders are expe-
riencing more sincere communications
with shareholders.”

WHAT LESSONS CAN JAPANESE
COMPANIES LEARN FROM THIS?
Shibata says that he has had many oppor-
tunities to work with corporate clients
who ask advice for communications with
activist, or — if not activist — assertive or
hostile shareholders. “In such cases,
traditional Japanese managements
tend to perceive their demands as intru-
sive. But you should think over carefully
whether the demands work positively for
wide range of shareholders in general,”
he advises. “Not all activist shareholders
are working for all shareholders’ good.
Still, their proposals and demands
often seem good ones when it comes
to improving operations and increasing
returns. Conversely, if management tries
to silence them, they may be sued for
neglect of fiduciary duty.”

“Many companies have been oper-
ating without increasing returns to share-
holders with little qualm although they
do not spend money on capital expendi-
ture or M&A. In this sense, activist share-
holders contribute to improving govern-
ance,” says Shibata.

In an effort to deescalate Effissimo’s
confrontational stance, Toshiba in late
May announced higher dividends and
share buybacks. This came thanks to
Effissimo, Shibata tells Asian Legal
Business.

“For other shareholders, especially
institutional investors, there’s no reason
to reject a proposal that is advanta-
geous to them, and they would fail to
be accountable for their own investors
or asset owners if they support manage-
ment. So, what a company should do
when targeted by an activist shareholder
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is to hire an advisor with appropriate
expertise and improve its business such
as proposing a new, reasonable mid-term
plan. That said, it is generally difficult to
reform on its own. So, some companies
have no choice but to follow activist
shareholders’ proposal,” says Shibata.
Such companies include Olympus,
which invited Robert Hale, a partner of
San Francisco-based activist ValueAct
Capital, to its board in 2019. Reuters
reported that a leaner Olympus is on
track to double its operating profit margin
to 20 percent by the next financial year.

WHAT ROLE WILL NEW
CORPORATE GOVERNANCE

CODE PLAY?

The Toshiba affair aside, shareholders
in Japanese companies can expect to
be further emboldened by the updated
Corporate Governance Code (CGC). Led
by the Financial Services Agency, the
CGC was first introduced in 2015, and
applies to companies listed on the Tokyo
Stock Exchange (TSE) in order to get up
to speed with the trend among bourses
globally.

TSE's first section, to be renamed
as Prime Market with the amended
CGCimplementation in April 2022, will
have a number of difficult requirements
for traditional Japanese companies,
including at least 35 percent of shares
being floated, and disclosures simultane-
ously in Japanese and English.

“Traditional cross-shareholdings
have secured for Japanese companies
passive big shareholders who would
support them. But the minimum 35
percent floating requirement will force
many companies dissolving cross-share-
holdings. This will increase the number of
foreign and Japanese institutional inves-
tors that may back good proposals for
shareholdersin general,” Shibata notes. @
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Q&A

‘COVID HAS CREATED AN OPPORTUNITY TO BREAK BARRIERS

AGAINST REFORM’

07 Z#ICHEANDEZIKS

Japan has seen a surge in the hiring of number of in-house lawyers as companies enhance their legal
capabilities, particularly related to overseas ventures. Miki Sakakibara, president of Japan In-House
Lawyers Association, points out that behind these moves are an increasing awareness of changing and
broadening legal risks across the world.

HARCE RICEBNICEXZZERALTVWSEET. HAFELTORIICCHETIHEEICEBATVS, CNIFHERD
BR)—=HINIRITDBALEZDBILTICOWTHRENRBEZFDO DOH DL VWSIRRISHIS LI DTS & HARER
NFELTHE JILA) OMEELIBERILEE S,

BY MARI IWATA

ALB: What are the top challenges
in-house lawyers encounter in Japanese
companies operating internationally,
and what would help them overcome
these challenges?

Sakakibara: Some of the leading
members and | see legal English is a
challenge for many, though this is a basic
one. The most important challenge is
governance of overseas subsidiaries.
There have been an increasing number of
cross-border M&As and it is a hard task to
make sure governance, compliance and
risk management are in place at many
subsidiaries abroad. Another challenge
is data-related. Regulations such as the
General Data Protection Regulation and
other privacy laws require cross-border
compliance, while there are totally new
legal areas in data-related businesses
such as artificial intelligence.

For legal English, many companies,
especially big ones, provide educational
programmes here in Japan as well as
offer opportunities to study at overseas
law schools. As for foreign subsidiaries,
help from outside law firms has been
and will be necessary every now and
then. Acquisition targets are generally
small, and often have no dedicated legal
staff. So, in-house lawyers in Japan start
with getting office administration people
locally to supervise legal issues along-
side their existing jobs. Gradually, the

MIKI SAKAKIBARA
MRELEER

in-house lawyers have them learn legal
issues bit by bit by providing trainings
and so on, and through governance and
audit from the head office. When an over-
seas subsidiary grows to earn sufficient
profit, and legal risks in the business are
deemed high, in-house lawyers strongly
recommend head office executives to hire
legal staff at the subsidiary.

When a problem occurs, such as
violation of an anti-trust law, bribery, or
sexual harassment, there will likely come
huge social repercussions regardless of
whether it is actually illegal or not, and
thus all of them are legal risks. If you do
businessinthe U.S., legal risks from sexual
harassment are bigger than other coun-
tries, and if you do business that needs
frequent communications with many
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government officials in various countries,
bribery risks are high. So, regardless of
industry, there are always important legal
risks. Especially, as the US, EU or other
governments rigorously indict accounting
fraud cases, in-house lawyers should keep
a watchful eye on global developments
and move proactively.

ALB: What skills/expertise should
in-house lawyers learn in a rapidly
changing international business envi-
ronments?

Sakakibara: In remote work environ-
ments, one needs to become used to
technologies such as Microsoft Teams,
Zoom, electronic signatures etc., but at
the end of the day, they are tools, and
these tools include entities like over-
seas outside law firms and consultants.
In-house lawyers should be able to find
an optimal mix of these tools for each
task they have. The younger generation
isvery good at it, but their recommenda-
tions are repeatedly met with rejection
by those who are at the top. However,
due to the rapidly changing business
environment created by COVID, leader-
ship at many companies have started
approving reform plans. The COVID
pandemic is a tragedy, but at the same
time has created an opportunity to break
barriers against reform for those who are
willing to take it.

OCTOBER 2021




ALB: What kind of support and
resources do you offer to in-house
lawyers, and which of them are most
in demand?

Sakakibara: The most popular is educa-
tional programmes. We have 13 study
groups such as legal operation technol-
ogies along with intellectual property,
diversity, international arbitration and
so on. Those who participate in these
study groups can broaden their views by
exchanging information with their coun-
terparts in other companies, in addition
to studying each subject. Among educa-
tional programmes, career-building
seminars are attracting great a many
number of applicants. We have seen
more and more in-house lawyers become
interested in career building in recent
years, and sometimes receive 300 to 400
applicants for each seminar. It's about 20
percent to a quarter of our nearly 2,000
members. Seminars on legal tech are
also very popular. In-house lawyers are
seeking information on these issues as
well as from their counterparts in other
companies through networking. @

ALB:EBEMICEXZERMLTVSEE
ARELTHEICEBLIEHHBLEED
BREEHZITIEEV,
METahDIJILAORSBHLID. &
HBLTR2TWLWRDIE . R—R LTI
D—Al-A4>F)w>aTd R, INiE
TARTDEARATILHAL.LWBIFAEE
BRBIIBAFRHLDANF VAT,
JORR—HA—DMEAD AL AEBZT
WEITHBANFIReDATSA4T
VREMIRAIIAZTD A bZLoDDX
BETI.ENDBET—RFREEBERT
T EU—fR T — 2 RERAI (GDPR) »&
EOBABRRELZSEREZEI TE
BEInEzrd L. AIHEA)DLSHT
—AEEOES X RIEFHLLWDHETHD
HETT,
=LA T )y>aldZ<nd
¥ EFICKOEI HRTHELED E
NDOO—RIV—ILICBZITZ2HEERT
DL TVWE T BAFRIEICOVWTIE.
NEOAELTEHBOBMITEET R
N—REUTT. ERABEDHE. RND
ENZLEBETOREIIVWAVWES
NEZVWTT, TITH S RVITEREBFID
ANCVEBEBRDRIGLTELWEEEE

WWW.LEGALBUSINESSONLINE.COM

WLET.ZNHSHFRLICIRMHEE EH
BLED.ATEDSDANTFTVANERE
HFBLTCEBRERZEMBRLTHSSLS
ICBOHETELTCFRUN—TFRRER
RLAIZZHITLSICHRTERS U—
HIL-DRIODBKEVWCEZISNBESIC
IF.EBEXOHEZER TS CICR
DT,

MmERIEEERCER . EIOVIL.
NTZAAVEDES BB RS TIES.
RIBISERICERLTWVWEHDESHICHE
BELHENIIKREBRRELN,HZ L
NFEINFIT.CNEDURTIE.RE
ICERIERLTWVWRHQESHICEDLS
T IRTU—HIL-URIDEETT B
L7AVATEEZLTWAIE. Iy
L NFGAXYNEMOELDHARETHY
—HIL-URITETL FELBEDWLS L
A2BBABE CERELDZVNENHZE
EELTLWNIX BOUIIDE WV 5
ICTAUAPEUARE . EEYBENIEREIC
BLKARESHZHFELTVLWETHS M
BARELTIIHROBAZIKETAD
ECBRICKFEIT>TEDABITNIER
DEHA

ALB:ZI Rt E{LLTVWAEEREDH
THERNAELHINBICHITEIREZFIL
PEMAYEHITIESIL,

MEVE—FT7—ODRETIZ. Y17
OYVI7hk-F—LRYZoom. EFELK
EDTFU/O0—FEVWCHRITHBREND
DETH CNSIENEBDAELTEHRR
PAVHILEVRHEDHT.DEB LIS
V—LICTEFEFAEBANAELIZC

SLEEY—ILZRREICEDETS A

EOEZERNANMBETT. EVALIF
Z5VWSTeNETHLEFTIA LS
WERZHLTHINETOREALET
SREEEFOHRD T BRI BRNE
SNFEATLI. ZNHA . IO FDHRT
ICEOTEBOREBENCACAZDLD. %
CODEHTEBFRELNTELELZ.O
AFIETEWAARBREKRTTIThE . Eh
ENRICLESETBRARICEOTIEHE
NDEZEFTIRRICHBEO>TUVET,

ALBJILAIKEBRAELICED LS %
HR—FERHEELLTVWEITDF.
DHRTHICARDHZIHDEHZITLE
T,
ME.REBALKIHZIOEHEBFTOTOY
SLTIJILAICIE U —HILARL—>
IyX-Fo/O00— HMMEE.Z1N
— T — BEEREMFERCI3OMEERN
HDEFTCOLIEMBERICBMISZH 4L
IE.BRABERORHFEEZREIT TR M
DOEFEOEBARELT COBERIHEIC
FOoTHRBELITIEVWERB>TVWET
B7OJSLTIR FYITEROEZIS
—ADBMMNELAEITED 1D2DES
F—IZ300 AN 5400 AN DEANLDH S
CrHHDETIILADSEEN2,000A
FTETNSE.REDH20%HDANEL
AATWBDITTEMICIE U—HILT
vIDEIF—HARHHDETMABEA
FETICCOSLIERBOREHRZRETS
TR Ry —F 0 F 1L T
SICEDZEBAAELTLDOFR
RBDBELTHFEAINTLET.®

ASIAN LEGAL BUSINESS - JAPAN E-MAGAZINE 15




DEALS

$8 billion
U.S. Bancorp's acquisition of
MUFG Union Bank from
Mitsubishi UFJ Financial Group
Deal Type: M&A
Firms: Nishimura & Asahi;
Simpson Thacher & Bartlett;
Sullivan & Cromwell
Jurisdictions: Japan, U.S

$801E
U.S. Bancorpic &3 =ZUFJ
Z1Foov-TI—TDRFE
#MUFG Union Bank® B IX
TEHEM&A
D—HIILTRNAH—:
FaRt & S OER BB,
Simpson Thacher & Bartlett;
Sullivan & Cromwell

E-#i: B, U.S

$2.7 billion
PayPal’s acquisition of Paidy
Deal Type: M&A
Firms: Cooley; Mori Hamada &
Matsumoto; White & Case
Jurisdictions: Japan, U.S.

$2718
PayPaliZ &% Paidy B}
B M&A
=77 KN4 —: Cooley;
A BHEMAREREHH,
White & Case
= -his: B4, U.S.

$1.5 billion

CVC Capital Partners’ acquisition
of 3 brands from Shiseido
Deal Type: M&A
Firms: Davis Polk; Mori Hamada &
Matsumoto; Nagashima Ohno &
Tsunematsu; White & Case
Jurisdictions: Japan, Luxembourg

$156&
CVCxvERIL - N—FF—=XIC&k
BEEEDITSVFDEIN
TEfE:M&A
D—=HILT7 RNAH—:
Davis Polk;

7 BHRMAERERR
RE - A% BEARSHRR,
White & Case
E-ig: A&, o> Ty

SECURITIES INDUSTRY GROUP TO REVIEW
IPO PRICE-SETTING PROCESS

BEE#. IPOMERFRETOEIARELA

(Reuters) A Japanese brokerage industry
group said it would review the process
for setting the price of initial public offer-
ings (IPO), responding to criticism from
startups that IPO prices have often been
too low and surged on market debuts.
Japan Securities Dealers Association
said it would set up a panel consisting of
scholars, investors and executives from
major brokerage houses and startups
this month to review the process.

On the Tokyo bourse’s Mothers
market for start-ups, it is common to see
wide gaps between IPO prices and prices
fetched on debut, which some startups
blame on brokerage houses setting
IPO prices excessively low. Brokerage
houses say the wide gaps as a result of
high volatility in the Mothers market,
where share prices of firms with very
small market capitalisations tend to
swing wildly.

“We hope to examine the process
from various perspectives,” Toshio
Morita, chief executive of the industry
group and the former head of Nomura
Holdings' (8604.T) main securities arm,
told a news conference. He said prices
on a firm’s market debut were bound to
surge due to tight supply, although he
said the process had not been reviewed
extensively and more flexibility could be
introduced. ®
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LEGAL MANAGER/
COUNSEL

» 3+ PQE
» International Insurance Business

Our client is looking for an experienced
candidate with prior insurance experience.
This position will require you to assist the
Head of Legal with providing commercial
advice to the business, as well as work closely
with the Compliance team. The candidate
should have strong commercial acumen with
fluency in English and Chinese.

HEAD OF LEGAL &
COMPLIANCE

» 8+ PQE
» Established Buy Side House

A financial services provider with SFC License
Type 1, 4, 6, 9 is seeking for a Head of L&C.
You will report to the General Counsel who
oversees Legal/Compliance. You will work
closely with senior management team and
oversee 2 compliance specialists. The role
focuses largely on a asset management
initiatives and IBD / securities matters.

SENIOR LEGAL
COUNSEL

» 10+ PQE
» Listed conglomerate

Our client is a listed conglomerate with
operations across Financial and Technology,
Media and Telecom (TMT) sectors. You will be
reporting to the Associate General Counsel
and handle dispute or litigation cases
globally. The successful candidate will be
Hong Kong qualified and trained from large
international law firms or MNCs.

SENIOR LEGAL
MANAGER

» 3-5 PQE
» Leading Listed Company

Our client is an industry leader within the
manufacturing sector. You will be responsible
for all legal and compliance matters for

the Group. Our client is looking for an
experienced corporate lawyer with exposure
to listing compliance work. Fluency in spoken
and written English and Chinese (including
Mandarin) is expected.

TOP LEGAL
TALENT?

For more information, contact Amantha Chia at
amantha.chia@tr.com or (65) 6973 8258.

ASIAN LEGAL BUSINESS # THOMSON REUTERS®

SENIOR LAWYER
CORPORATE &
COMMERCIAL

» M&A
» 5-10 PQE

Our client is an international law firm with

a broad client base including large EU
headquartered industrial groups. Reporting
directly to the Managing Partner, you will
focus on growing the firm's business law
services and network in Hong Kong and Asia.
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